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The Distinction between Gratuitous Transfer and Obviously

Unreasonable Price in Bankruptcy Avoidance

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 31 of the Enterprise Bankruptcy Law lists gratuitous transfer of property and transactions at obviously
unreasonable prices as avoidable acts. The two provisions stand side by side in the text, yet are frequently confused in application.
This article argues that they differ substantially in constitutive elements, protected interests and legal consequences. The core of
gratuitous transfer is the absence of consideration, established whenever property interests diminish without counterpart,
irrespective of the counterparty's state of mind. The core of an obviously unreasonable price is a serious imbalance of
consideration, measured against the market price at the time of the transaction and assessed in the light of the surrounding
circumstances. On the burden of proof, the administrator proves the absence of consideration or the imbalance of price, while the
counterparty asserting special circumstances bears the burden of explanation and evidence. Where the two grounds concur, the
administrator may plead them alternatively, and the court should determine each separately. As to consequences, gratuitous
transfers should be returned in full, whereas a counterparty who has paid consideration should have it deducted from the
restitution.

Key words: bankruptcy avoidance; gratuitous transfer; obviously unreasonable price; burden of proof; protection of
counterparty
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