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Distinguishing Enforcement Security from Security in Enforcement

Settlement

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: In enforcement proceedings security appears in two forms: enforcement security under Article 238 of the Civil
Procedure Law, and security in an enforcement settlement under Article 241. The provisions are adjacent and functionally similar,
yet are frequently conflated in practice. Courts describe both simply as enforcement security, and parties can hardly tell which
they have given. The consequences of confusion are substantive. Enforcement security requires judicial examination and
recognition, produces suspension of enforcement, and binds the guarantor to direct enforcement. Security in a settlement is an
agreement between the parties, requires no judicial recognition, does not suspend enforcement, and imposes surety liability under
civil law. This article argues that the criterion is not the title of the instrument but whether it was submitted to and recognised by
the court. As to scope, the enforcement guarantor is liable within the secured scope and its property may be directly enforced,
whereas the settlement guarantor is liable under surety rules and may be pursued only through litigation or arbitration. Remedies
also differ: the former may raise enforcement objections, the latter may invoke surety defences.

Key words: enforcement security; enforcement settlement; guarantor; suspension of enforcement; scope of liability
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