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Retroactive Effect of Judgments Rescinding Corporate Resolutions

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The retroactive scope of a judgment rescinding a corporate resolution remains unresolved in Chinese company
law. Article 85 of the Civil Code and Article 26 of the Company Law provide that legal relations formed with bona fide third
parties are unaffected, yet they leave open the internal retroactive effect and the treatment of mala fide third parties. The variety
of grounds compounds the problem: defects in convening, defects in voting, and content contrary to the articles differ in severity,
and it is doubtful whether their retroactive scope should be identical. This article argues that the effect should be analyzed on two
levels. Internally, the resolution is void ab initio, while completed acts are unwound through unjust enrichment and damages.
Externally, effect depends on good faith: bona fide parties are protected, mala fide parties are not. As to scope, a differentiated
approach is preferable. Procedural defects should have limited retroactivity so that executed transactions are not overturned;
content contrary to the articles should have full retroactivity subject to reliance protection; content contrary to law falls outside
rescission and should be declared void. The judgment is constitutive, but its effect erga omnes should be confined to the parties
and internal relations, leaving vested third-party rights intact.

Key words: corporate resolution; rescission action; retroactive effect; bona fide third party; constitutive judgment
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