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Right of Recourse of the Guarantor in Enforcement Security

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Enforcement security allows a judgment debtor to provide security to the court in exchange for a stay of
enforcement. Articles 238 of the Civil Procedure Law and 231 of its interpretation establish the framework: security is provided
to the court with the consent of the applicant, and the stay generally does not exceed one year. Yet the guarantor's right of
recourse has long been neglected. After performing or being subjected to enforcement, against whom and on what basis the
guarantor may seek recourse, and through which procedure, remain unclear. This article argues that enforcement security is
public in form but private in substance. The guarantor's liability rests on its undertaking to the applicant, and its recourse may be
based by analogy on the surety's right of recourse under the Civil Code. Liability is limited to the scope stated in the security
instrument; absent a statement, it extends to the entire debt. Unlike suretyship, the guarantor bears no subsidiary liability where
the secured property is insufficient. As to procedure, the guarantor may sue the debtor separately or apply for enforcement where
the debtor has other assets, but may not seek direct joinder in a concluded enforcement proceeding without a separate executable
instrument. Recourse covers the amount performed, interest and necessary expenses, but not losses aggravated by the guarantor's
own fault.

Key words: enforcement security; guarantor; right of recourse; stay of enforcement; executable instrument
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