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Avoidance of Security Newly Created within the Suspect Period in

Bankruptcy

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Under the Enterprise Bankruptcy Law, creating security for an unsecured debt within the suspect period may be
avoided, the purpose being to prevent the debtor from conferring a preferential position on a particular creditor. The rule is clear
in form but difficult in application. Three issues dominate practice: whether security granted simultaneously with the debt falls
within the provision; whether new financing furnished in exchange for the security supports a consideration defense; and how to
identify the unit of avoidance in revolving credit and maximum-amount security. This article argues that the provision targets
existing unsecured debts later secured, whose wrongfulness lies in improving a creditor's position without consideration.
Simultaneous security does not involve such a sudden change and should in principle be excluded. A consideration defense
should be recognized where new value actually enters the debtor's estate and is connected with the security. In revolving facilities,
the object of avoidance should be the net increase during the suspect period rather than the whole facility. The administrator
bears the burden of proving the underlying debt, the timing of the security and its previously unsecured status; the creditor
claiming new value must prove its provision and inflow. Avoidance extinguishes the security retroactively and restores the
creditor to ordinary status.

Key words: avoidance power; suspect period; newly created security; preferential transfer; consideration defense
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