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Allocation of Liability for Fabricated Receivables in Factoring

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Where creditor and debtor fabricate receivables and conclude a factoring contract, the debtor may not defend
against the factor on the ground that the receivables do not exist, unless the factor knew of the fabrication. This rule strengthens
the factor's position but raises new controversies. Three issues dominate: whether the debtor's liability sounds in performance
based on appearance or in damages for its confirmation; whether the factor's review duty is formal or substantive, and whether its
breach amounts to knowledge or gross negligence; and how the allocation differs between recourse and non-recourse factoring.
This article argues that the debtor's liability rests on apparent-right doctrine: by confirming, the debtor induces reasonable
reliance and must perform, but only up to the confirmed amount, exclusive of interest and costs. The factor's review should be
formal in principle and substantive in exception: registry searches, contract verification and debtor confirmation discharge the
duty, while abnormal features such as inflated amounts, crude contracts or unofficial confirmation channels require further
verification. In recourse factoring the creditor bears the fabrication risk through repurchase; in non-recourse factoring the factor
bears bad-debt risk, yet fabrication is not bad debt and remains recoverable from the creditor. A factor with actual knowledge
bears the risk itself.

Key words: factoring; fabricated receivables; apparent right; duty of review; recourse
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