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Concurrence of the Bankruptcy Avoidance Power and the Right of

Separate Satisfaction

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The concurrence of the avoidance power and the right of separate satisfaction is among the most neglected yet
most difficult issues in bankruptcy adjudication. Where the debtor grants security for a pre-existing debt within the suspect
period and the administrator avoids the act, the security interest is extinguished; but the collateral may already have been
liquidated or the secured creditor satisfied, and the law is silent on restitution, recovery of value and the creditor status thereafter.
This article argues that the two powers operate at different levels: avoidance concerns the validity of an act, separate satisfaction
concerns distribution, and concurrence should be handled in two stages. At the avoidance stage the tests are whether the debtor
was insolvent, whether the security was for a pre-existing debt and whether the parties acted in bad faith; at the restitution stage
recovery should be limited to the objective value of the collateral at the time of avoidance rather than specific restoration.
Security granted for new financing in reorganization deserves a safe harbor, since avoidance would severely chill rescue finance.

Key words: avoidance power; right of separate satisfaction; suspect period; grant of security; restitution of value
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