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Structure of Civil Liability of Bankruptcy Administrators

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The bankruptcy administrator organizes and executes the proceedings, and its conduct directly affects creditors,
the debtor and other interested parties. That it bears civil liability for breach of duty is undisputed; what is disputed is its legal
status, the structure of its duties, the applicable standard of fault and the scope of liability. This article argues that the
administrator has a triple status: an organ appointed by the court in procedure, a trustee of the estate in substance, and a
professional in occupation. This triple status determines the composite nature of its duties. Duties may be unfolded into loyalty,
diligence and neutrality: loyalty forbids conflicts of interest, diligence requires due care and competence, neutrality requires
equal treatment. The standard of fault should vary with the duty: strict liability for breach of loyalty, a presumption of fault for
breach of diligence subject to a business judgment limitation, and fault liability for breach of neutrality. Liability is limited to
actual loss caused by the breach, subject to causation and foreseeability, and may be reduced or excluded where reasonable care
was taken. Professional liability insurance and limits on liability should be established to prevent excessive liability from
deterring qualified practitioners.

Key words: bankruptcy administrator; legal status; duty of loyalty; standard of fault; limitation of liability
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