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Resolution Requirements for Corporate Guarantees and the

Counterparty's Duty of Review

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: A company providing security for others must pass a board or shareholders resolution. Since this rule entered the
statute in 2005, debate over its normative nature, the validity of ultra vires guarantees and the counterparty's duty of review has
never ceased. This article argues that the rule is a competence norm of organizational law, allocating decision-making authority
internally rather than directly invalidating the guarantee contract. Therefore a guarantee should not be voided simply for violating
a mandatory rule; the ultra vires representation rules should apply instead. The resolution requirement varies with the beneficiary.
Security for a shareholder or actual controller requires a shareholders resolution with the interested shareholder abstaining;
security for unrelated parties follows the articles, by board or shareholders resolution. The counterparty's duty is one of formal
review: whether a resolution exists, whether the organ is competent, whether voting complied with the articles, and whether
interested shareholders abstained. Review is limited to documents reasonably available and does not require verifying
authenticity. Where the counterparty is in good faith, the guarantee is valid and the company is liable; where not, the guarantee
does not bind the company, which bears no guarantee liability but may be liable for fault, not exceeding one half of the
unsatisfied portion. Judicial interpretation should specify the content of review, special rules for listed companies and a uniform
measure of damages.

Key words: corporate guarantee; resolution requirement; ultra vires representation; duty of review; damages
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