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Tracing Effect of Mortgage upon Transfer of Mortgaged Property

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The Civil Code has changed the rule on transferring mortgaged property from requiring the mortgagee's consent
to permitting transfer without affecting the mortgage, supplemented by a duty to notify and a right to claim the proceeds. This
shift restructures the interests of mortgagee and transferee. This article argues that the tracing effect is an inherent attribute of
mortgage as a real right and survives transfer. The transferee acquires ownership burdened by the mortgage, and the mortgagee
may enforce against the property without the transferee's consent. The tracing effect is limited by the rules of good faith
acquisition. Where the transferee relies on the immovable register or possession of movables and completes transfer registration,
it may acquire unencumbered ownership, the mortgage extinguishes, and the mortgagee may only claim against the mortgagor.
An agreement prohibiting or restricting transfer takes effect according to registration: if registered, it may be asserted against the
transferee; if not, it may not be asserted against a good faith transferee. Protection of the transferee rests mainly on the right of
purge and subrogation to proceeds. The transferee may discharge the debt to extinguish the mortgage, while the mortgagee may
demand that proceeds be applied to early repayment or deposited. Reform should improve registration records, specify purge
procedures, and coordinate tracing with enforcement.

Key words: transfer of mortgaged property; tracing effect; good faith acquisition; right of purge; subrogation
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