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Alteration and Waiver of Mortgage Priority

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Mortgage priority is the order of satisfaction among several mortgages on the same property. Theories differ as to
its nature, whether an expectancy, a real right, or a patrimonial right. This article argues that priority is an element of the
mortgage's effect with independent patrimonial value, and may therefore be the object of disposition. Alteration may be relative,
adjusting order among specific mortgagees without affecting others, or absolute, rearranging the entire order with unanimous
consent; the distinction determines who must consent and how registration proceeds. Waiver may likewise be relative, effective
only toward a specific creditor while the waiving party retains priority against others, or absolute, forfeiting priority so that junior
interests advance. Disposition is bounded by third-party interests: alteration or waiver prejudicing other mortgagees, the
mortgagor or ordinary creditors requires their consent, absent which it is ineffective against them. Priority disposition must be
integrated with assignment of claims, subrogation and joint mortgages, and must be reflected in distribution plans in enforcement,
where courts should screen for sham arrangements intended to evade execution.
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