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Legal Remedies After the Limitation Period of Instrument Rights
Expires

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The Negotiable Instruments Law sets short extinctive periods for instrument rights; once they lapse, the
instrument right is extinguished. Extinction of the instrument right, however, does not entail complete loss of the substantive
claim, since Article 18 allows a claim for return of benefits. This article argues that the period is one of extinction rather than
limitation, so that the right is extinguished and cannot be revived by the debtor's waiver of the defense; the holder may only
resort to civil claims. As to the nature of the claim for return of benefits, theories of unjust enrichment, damages and a special
statutory claim diverge. This article favors the special claim, which requires neither fault nor actual enrichment. Its elements are:
a validly existing instrument right, extinction through lapse or defective particulars, and a defendant limited to the drawer or
acceptor. Recovery is capped at the unpaid instrument amount, net of payments made and defenses available. Defenses survive:
the drawer or acceptor may invoke the underlying relationship against the holder as well as formal defenses on the instrument,
which balances the parties' interests. The underlying claim is distinct: the holder may sue on the underlying contract but must
return the instrument and observe the limitation period applicable to that claim, a point of difficulty in practice.
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