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Effect of Assigning a Claim Without Notifying the Debtor

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 546 of the Civil Code provides that an assignment not notified to the debtor is ineffective as against the
debtor, adopting a notification-based opposability model: the assignment is valid between assignor and assignee but requires
notice to bind the debtor. This article argues that notice serves to inform the debtor to whom performance is due and to prevent
double payment, rather than to constitute the assignment; absence of notice affects only its effect against the debtor, and the
assignee may request the assignor to cure or may notify itself. Notice should in principle be given by the assignor, exceptionally
by the assignee producing proof of assignment, while the debtor may require supporting evidence. Notice may be oral, written or
electronic, provided receipt can be proven. Without notice, three consequences follow: payment to the assignor discharges the
debt; the assignee may only claim the proceeds from the assignor; and the assignee cannot defeat enforcement by the assignor's
creditors. Defenses survive notice: the debtor may raise against the assignee all defenses available against the assignor, including
concurrent performance, defects and invalidity, so that assignment does not worsen the debtor's position. Set-off is limited in
time and source: the debtor's claim must exist at the time of notice and mature no later than the assigned claim, or arise from the
same contract.

Key words: assignment of claims; notice; opposability; debtor's defenses; set-off
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