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Prohibition of Adverse Modification in Administrative Penalty
Hearings

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The Administrative Penalty Law provides that an authority may not impose a heavier penalty because a party has
made statements or defenses. This rule, known as the prohibition of adverse modification, secures the effectiveness of the right to
be heard and to a hearing, preventing retaliation against those who exercise those rights. This article argues that the rule rests on
legitimate expectation and procedural fairness: a party informed by the authority forms a reasonable expectation that its defense
will not increase the penalty, and that expectation deserves protection. Modifications may concern findings of fact, application of
law, or exercise of discretion. The first two go to legality and remain within the authority's competence; the third goes to
appropriateness and lies at the core of the prohibition. Whether a modification is adverse should be measured by the type and
severity of the penalty: a heavier type, a higher fine, or an added accessory penalty is adverse, while an adjustment within the
same range that does not materially worsen the burden is not. Exceptions include newly discovered facts, a manifestly unlawful
or inappropriate original penalty, and contrary requests by parties other than the applicant; exceptions should be applied strictly
with reasons and a fresh opportunity to be heard. Coordination with reconsideration and litigation is required: reviewing bodies
may not worsen the applicant's position, and an authority re-deciding after remand remains bound by the prohibition.

Key words: administrative penalty; hearing; prohibition of adverse modification; legitimate expectation; procedural fairness
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