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Effect of Administrative Discretion Standards and Judicial Review

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Discretion standards are normative documents by which administrative agencies divide statutory penalty ranges
into graded brackets. Their nature, effect and review are not regulated by current law, and practice diverges. This article argues
that such standards are administrative rules with internal effect only: they are not sources of law and cannot serve as the basis of
adjudication. Through administrative self-binding and equal treatment, however, they produce external effects and may serve as a
reference in reviewing whether discretion has been exercised arbitrarily. The core ground of self-binding is equal treatment, with
legitimate expectation and good faith as extensions; the binding is conditional, since agencies may deviate for justified reasons.
Justified deviation falls into three types: special circumstances of the case, illegality or manifest inappropriateness of the standard
itself, and statutory amendment not yet reflected in the standard. Deviation requires reasons covering facts, law and justification,
and an unexplained deviation should in principle be annulled. Judicial review should proceed in three tiers: legality of the
standard, compliance with the standard, and manifest inappropriateness of the result. Review intensity should also vary with the
type of case, stricter where personal liberty is at stake and more relaxed where small fines are involved. To reconcile rules with
individual justice, standards should provide exception clauses and residual brackets controlled by the duty to give reasons and
internal approval.

Key words: discretion standard; administrative rule; self-binding; deviation; judicial review
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