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Effect of Arbitration Agreements in Subrogation Actions by

Creditors

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Where the debtor and the third party have concluded an arbitration agreement, it is unclear whether a creditor
bringing a subrogation action is bound by that agreement; current law is silent and practice diverges. This article argues that
subrogation is an inherent statutory power of management vested in the creditor rather than a transfer of the debtor's right: the
creditor acts in its own name while the effect accrues to the debtor. Accordingly, procedural agreements between the debtor and
the third party do not automatically bind the creditor, since arbitration agreements are relative and do not reach non-parties. The
third party's expectation of arbitration nevertheless deserves protection, so it may raise an objection for judicial examination. The
examination covers existence and validity of the agreement, coverage of the claim in dispute, and enforceability. Where all three
are satisfied, the court may dismiss the action and direct the parties to arbitrate first. The court should further examine the
debtor's conduct and the feasibility of arbitration: pending arbitration leads to suspension, while refusal or inaction by the debtor
supports jurisdiction. Where the arbitral institution lacks jurisdiction, fees are excessive, or the award would be unenforceable,
arbitration is treated as infeasible and the court retains jurisdiction. This three-step approach respects party autonomy while
securing the effectiveness of subrogation. As to res judicata, the judgment binds a participating debtor, while facts found in an
arbitral award carry preclusive effect in the subrogation action.

Key words: subrogation; arbitration agreement; relativity; conflict of jurisdiction; res judicata
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